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ORDER AND JUDGMENT

This cause came on for trial on May 6, 2021. Pursuant to this Court’s Order of May 4,

2021, the trial was bifiJrcated, so that evidence was first presented to the bench on the legal issue

of the standing of the three individuals defined below as the “New Intervenors.” The issue of the

standing of the individuals defined below as the “Original Intervenors” was decided as a matter

of law by an Order entered on May 4, 2021.

South Bend City Administration (the “Administration”), appeared by its counsel,

Attorney Angela K. Hall. The South Bend Common Council (the “Counci1”), appeared by its

counsel, Attorney Robert J. Palmer, Attorney Matthew J. Anderson and Attorney E. Spencer

Walton, Jr. Tim Corbett, Dave Wells, Steve Richmond, Brian Young and Sandy Young

(collectively, the “Original Intervenors”), along with James Taylor, Scott Hanley and Sheldon

”Scott (the “New Intervenors”), appeared by their counslel, Attorney Daniel H. Pfeifer and

_
Attorney James P. Barth. In their Response filed 0n April 30, 2021, the New Intervenors and

the Original Intervenors referred to themselves collectively as the “Intervening Officers.” That

term will also be used on occasion in this Order and Judgment. Nonparty, the Estate 0f Eric Jack

Logan (the “Logan Estate”), appeared by its counsel, Attorney Brian W. Coffman.



This litigation over the prOduction of certain recordings made by Fhe South Bend Police

Department has been pending in this Court for about Eight and One—Half years. As the Original

Intervenors and the New Intervenors recognized in their Response filed on April 30, 2021, the

Court has ruled on numerous motions over the past Three and One-Half years (since the case was

returned from Federal Court and then assigned to the undersigned judge), and has “painstakingly

assembled and arranged all of the overlapping claims and interests under a single trial setting.”

(Response, 1] 3.)

But some last-minute developments, perhaps subtle on the surface, have dramatically and

unexpectedly changed the nature of the case. First, on April 9, 2021, the Council filed a Motion

to Modify its Subpoena. Without objection by the New Intervenors, the Court approved the

modification of the subpoena by its Order dated April 22, 2021. By that Order, the only items

being subpoenaed by the Council, and therefore the only items that are the subj ect of this lawsuit,

fire nine telephone conversations contained on five audio cassette tapes (the “Tapes”). The

Tapes were created by Karen DePaepe from digital recordings made from February 4, 2011

through July 15, 2011 (with the larger set of digital recordings of which the Tapes are a subset

having been referred to in various orders as the “Recordings”).

The other last-minute development was the filing by the Council of its Motion to

I

Bifurcate Trial or Hold Evidentiary Hearing on Issue of Standing (the “Motion to Bifurcate”) on

April 27, 2021. The Pre—Trial Order submitted by the parties recognized the issue of standing as

being in controversy. The Motion to Bifurcate asked that the Court first hear evidence on the

standing of the New Intervenors before evidence on the implied consent issue was presented.



Following a hearing held on May 3, 2021, the Court entered an Order on May 4, 2021,

which granted the Motion to Bifurcate. As noted above, that Order also determined that the

Original Intervenors have no standing as a matter of law. As provided in the May 4 Order, the

tn'al commenced on May 6, 2021, and evidence was presented on the issue of standing.

At the conclusion of the presentation of evidence on May 6, 2021, the Council orally

moved for a dismissal of the New Intervenors pursuant to Trial Rule 12(B)(6) (failure to state a

claim upon which relief can be granted), as well as pursuant to Trial Rule 17(A) (that the real

pany in interest has not been named as a party to this proceeding). The issue of standing has

therefore been properly raised and placed before the Court for ruling upon the evidence

presented at the first part of the bifurcated tn'al.

STIPIULATIONS OF FACT

In its First Summary Judgment Motion Order entered April 22, 2019 (on pages 4—6), the

Court recognized that the parties previously stipulated to certain background information that

was helpful in deciding the First Summary Judgment Motion, and which remains helpfiJI in

understanding this Order. As reflected in the First Summary Judgment Motion Order, the

stipulations contain some details that are not relevant here, but the relevant portions are as

follows:

1. The practice of recording certain, but not all, incoming telephone lines to

the police department dates back to at least 1998—1999.

2. The underlying recordings at issue in this case were made by the Police

Department’s Dynamic Instruments Reliance (“DIR”) recording system, a server-

based analog recording system installed by Police Department in 1998.

****

6. Once a particular phone line was wired into the recording system, the

recording system would record everything it “heard” on that line regardless of

who was speaking on the line, the content of the conversation, or the time of day



of the conversation. Anything so recorded would be stored on the recording

system’s hard drive and would be downloaded automatically to a disk for backup

and storage purposes.

****

8. The DIR system was maintained by Police Department Communications

Director Karen DePaepe, who began serving in that position on July 1, 1998.

9. Any adding or deleting recorded lines would be coordinated through

DePaepe and the Chief of Police who instructed DePaepe on any changes to the

system that had been determined.

****

11. At all relevant times, the Board of Public Safety had not promulgated and

did not have any written policy regarding the recording of telephone lines within

the Police Department.

12. The Police Department never adopted a procedure, practice, or routine of

recording all of the incoming and outgoing lines into the Police Department.

13. In 2007, when Chief Darryl Boykins was appointed Chief of Police to

succeed Chief of Police Thomas Fautz, the same phone lines being recorded

under Chief Fautz continued to be recorded on the DIR system.

14. Within his first year of becoming Chief of Police, Boykins learned of the

prior decisions on recording.

15. Boykins made no changes to any of the .lines that were recorded,

specifically adopted the approach of Chief Fautz, and issued no written or oral

directive to create a policy, procedure, practice or routine and none was

implemented during his tenure.

16. DePaepe believed she was only permitted to intercept and record a

telephone line or remove a line fiom the DIR recording system at the direction of

the Chief of Police.

17. Around February 12, 2010, during Boykins tenure as Chief of Police,

Steve Richmond was promoted from a Captain of the Investigative Division to

Chief of the Investigative Division. Richmond succeeded Rick Bishop in the

position, who had succeeded Gene Kyle. Both of the prior Investigative Division

Chiefs were aware that their lines were connected to the DIR system.

18. Upon receiving his promotion, Richmond was assigned to the office that

had been occupied by former Investigative Division Chief Bishop.



19. At the same time that Richmond was promoted to Division Chief, Brian

Young was promoted to replace Richmond’s former position as a Captain in the

Investigative Division and assigned to occupy Richmond’s former office. Young

did not ask to have his prior assigned phone number follow him to his new office

as Captain.

20. Richmond wanted to maintain his assigned phone number after his promotion

and new office assignment.

21. Barbara Holleman, the administrative assistant to the Chief of Police,

performed the task of switching the lines that were connected to Richmond’s

former office and new office. In the process of transferring Richmond’s phone

number (235—7473) to his new office, she transferred the phone number in the

office that Richmond was going to occupy (245-603 1) to the office that was now

assigned to Young. Unbeknownst to Holleman and Young, that line had

previously been wired into the DIR system.

22. No one was aware when Young took over his new office that his line was

recorded. No one informed Young when he moved into his new office that his

calls were being recorded.

23. Sometime around January 201 1, while performing troubleshooting on the

DIR recording system, DePaepe discovered that Young’s line was being recorded.

FINDINGS OF FACT

Even though the issue of standing is one of law to be determined by the Court, that legal

issue was not actually formally presented to the Court until after the evidence was closed. A

Trial Rule 12(B)(6) motion is based on the pleadings. The pleadings are deemed to conform to

the evidence presented at trial. Evidence presented at trial can even amend an answer to raise an

affirmative defense. Liberty County Club v. Landowners & Each 0f Them, of the County Club

Estates Housing Dev., 950 N.E.2d 754 (Ind. Ct. App. 2011). Such newly-created affirmative

defense relates back to the answer.

The Court must therefore decide the legal issue of standing based on the pleadings, as

amended to conform to the evidence. The Council bears the burden of proof as to the facts that

result in the pleadings being deemed amended, even though the matters presented are not, strictly



speaking, questions of fact. The burden of proof is therefore relevant only because it must be

taken into consideration in determining the findings the Court makes in order to establish how

the pleadings are to be deemed amended to conform to the evidence.

The evidence as to standing was clear and essentially uncontroverted.
1 Having carefillly

considered that evidence, the Court hereby determines that the pleadings must be amended to

reflect the following findings:

A. The Council has properly issued a subpoena to the Administration.

That subpoena now only covers five (5) cassette tapes (the “Tapes”) created by

Karen DePaepe from recordings made at the South Bend Police Depafiment of

telephone calls using Line 6031 (being the line in Brian Young’s office). The

Tapes contain recordings of nine (9) of such telephone calls made fiom February

4, 2011 through July 15, 2011 (the “Ca11s”).

B. James Taylor, one of the New Intervenors, was not a party to any of

the Calls. The‘voice ofJames Taylor is not on any of the Tapes.

C. Scott Hanley, one of the New Intervenors, was not a party to any of the

Calls. The voice of Scott Hanley is not on any of the Tapes.

D. Sheldon Scott, one of the New Intervenors, was not a party to any of

the Calls. The voice of Sheldon Scott is not on any of the Tapes.

E. Tim Corbett, one of the Original Intervenors, was not a party to any of

the Calls. The voice ofTim Corbett is not on any of the Tapes.

F. Steve Richmond, one of the Original Intervenors, was not a party to

any of the Calls. The voice of Steve Richmond is not on any of the Tapes.

G. None of the New Intervenors will suffer any injury whatsoever if the

Tapes are released by the Administration to the Council in compliance with the

subpoena.

lThe Intervening Officers did introduce some evidence going to their claim of “public standing.”

But as discussed below, the Intervening Officers have no public standing as a matter of law.

Also, the Intervening Officers introduced evidence going to the credibility of Karen DePaepe.

However, that evidence went only to Ms. DePaepe’s credibility with respect her testimony about

why the recordings were made and how she decided which of the Calls t0 transfer to the Tapes.

Such credibility testimony did not go to the question of whose voices are on the Tapes. That

evidence was clear and uncontroverted.



H. As reflected in filings and orders in this case, the Administration does

not object to complying with the subpoena by producing the Tapes to the Council.

I. The release of the Tapes does not implicate any protected interest of the

New Intervenors.

J. As there is no likelihood of any threatened injury to the New
Intervenors, there is no injury that could be redressed by a decision in this lawsuit

in favor of the New Intervenors.

ANALYSIS AS TO STANDING

To have standing, a party must have a personal stake in the outcome of the lawsuit and

must have sustained, or is in immediate danger of sustaining, some direct injury as a result of the

conduct at issue. ARC Const. Mgmt., LLC v. Zelenak, 962 N.E.2d 692, 698 (Ind. Ct. App. 2012).

Thus, in order t0 have standing to challenge the release of the contents of recorded telephone

calls, one must have a reasonable expectation of privacy as to the contents of the recorded

material by virtue of being a party to the recorded conversation.

For example, in Brunoehler v. Tarwater, 743 F. App’x. 740 (9th Cir. 2018), plaintiff

challenged two wiretaps. The first wiretap in that case did not target plaintiff or intercept any of

his calls, but the information gained fiom the first wiretap was used to get a warrant for the

second wiretap Which did intercept plaintiff’s calls. Id. The court held that plaintiff lacked

standing to challenge the first wiretap since he failed to establish that he had a reasonable

expectation of privacy as to contents of the wiretap. Id. at 744 (citing United States v. King, 478

F.2d 494, 506 (9th Cir. 1973) (“[A] defendant may move to suppress the fruits of a Wire—tap only

if his privacy was actually invaded; that is, if he was a participant in an intercepted conversation,

or if such conversation occurred on his premises.”).

Tarwater can be analogized to this case. Here, everyone agrees that the interceptions

occurred at the South Bend Police Department facility. Therefore, if the New Intervenors do not



have a reasonable expectation of privacy as to the contents of the Tapes because the Tapes

contain conversations to which the New Intervenors were parties, they lack standing to challenge

the release of the Tapes.

The Council has clearly carried its burden of establishing that the pleadings must be

amended to reflect the evidence presented. The pleadings, thus amended, require a

determination as a matter of law that the New Intervenors lack standing to challenge the

enforcement of the subpoena issued by the Council to the Administration. A court lacks

jurisdiction unless there is “an actual injured party participating in the case.” Pence v. State, 652

N.E. 2d 486, 488 (Ind. 1995). See also, State Ex. Rel. Cittadine v. INDOT, 970 N.E. 2d 978, 979

(Ind. 2003). “In order to obtain declaratory relief, the person bringing the action must have a

substantial present interest in the relief sought (internal quotations omitted).” Redevelopment

Commission 0f Town ofMunster v. Indiana State Board ofAccounts, 28 N.E. 3d 272, 276 (Ind.

Ct. App. 2015).

Similarly, the New Intervenors are not “aggrieved persons” under Federal law‘ for

purposes of the Federal Wiretap Act. As discussed above, only a person who is a party to the

conversation or on whose premises the conversation took place is an “aggrieved person” with

standing under the Federal Wiretap Act. Alderman v. United States, 394 U.S. 165 (1969). The

New Intervenors satisfy neither of those elements.

At the trial the Intervening Officers asserted that even if they do not have standing to

protect a private interest, they have public interest standing. Public interest standing is only

appropriate in a mandamus proceeding that is of public concern where “the object of the action is

to enforce performance of a public duty or right in-which the people in general are interested.”



State ex rel. Cittadine, at 980 (quoting Wampler v. State ex rel. Alexander, 148 Ind. 557, 47 N.E.

1068 (1897)).

Even if the issue presented here was related to the alleged misconduct of officers and

employees of the South Bend Police Department as the Intervening Officers contend, the

doctrine of public standing still does not apply. Public standing is a narrow exception to the

standing doctrine that should only be applied in matters pertaining to the public interest to

compel the government to enforce a public duty or right. Whether or not someone at the South

Bend Police Department acted improperly with respect to the recorded phone conversations is

not related to the enforcement of a public duty or right.

For a private ihdividual to invoke the exercise ofjudicial power, such person must

ordinarily show that some direct injury has or Will immediately be sustained. “[I]t

is not sufficient that he has merely a general interest common to all members of

the public.” Terre Haute Gas Corp. v. Johnson (1942), 221 Ind. 499, 505, 45

N.E.2d 484, 486 (citing Ex Parte Levitt, 302 U.S. 633, 58 S.Ct. 1, 82 L.Ed. 493

(1937)), reh
’g
denied (1943), 221 Ind. 499, 48 N.E.2d 455.

Pence, at 488. The Intervening Officers have nothing more than a general interest common to all

members of the public.

The New Intervenors must therefore be dismissed pursuant to Indiana Trial Rule

12(B)(6). With such dismissal, there is no longer any party to this lawsuit contesting the

production of the Tapes by the Administration to the Council. The subpoena must be enforced

as to the Tapes.

It should be noted that the judgment entered by this Order is a “no decision” in certain

respects. It is a victory for the Council, to be sure. But because it is essentially a Victory by

“forfeit” — meaning that the Tapes must be produced only because there was no opposition by

anyone with standing — there has not been a judicial determination of whether the Recordings

were made legally or illegally. There has similarly been no judicial determination as to whether



or not the Tapes, once they are produced to the Council, may legally be listened to, disseminated

or published in any way. It is, as the Intervening Officers point out, an incomplete outcome. But

the Court has no other choice. Courts cannot issue binding rulings on such substantive issues

where only one side to the litigation has standing. They simply have no jurisdiction to do so.

Judgment on the Council’s Complaint is hereby entered in favor of the Council. Mg:
to the stav ordered in the following section, the Administration is ordered to comply with the

subpoena and deliver a true and acécurate copy of the Tapes to the Council. There being no just

reason for delay, this' Order and Judgment constitutes a final judgment. The remainder of the

bifurcated tn'al is hereby vacated.

STAY PENDING APPEAL

As the Court anticipates that all or some portion of the rulings in this case will be

appealed, all parties, including the Administration, are reminded of prior orders concerning the

preservation and nondisclosure of the Recordings. Those orders remain in effect. That includes

the provisions contained in the Order and Judgment entered on September 19, 2018, as well as

the Order on Intervénors’ Second Motion for Summary Declaratory Judgment entered on

February 3, 2020.

A11 parties to lawsuits in this state have an absolute right to appeal under Article 7,

Section 6 of the Indiana Constitution. The release of the Recordings pending appeal would, in

effect, deny the Intervening Officers that fundamental right. Attorneys for the Council

essentially recognized that by stipulating on the record that the Recordings are not to be released

while this case is on appeal. Therefore, until all appeals have been exhausted, the Administration

of the City of South Bend is hereby expressly ordered to preserve and protect all of the

10



Recordings (including the Tapes), and not release, publish, erase, disseminate or destroy all or

any portion of the Recordings (including the Tapes), in all of their forms.

CONCLUSION

For nearly nine years the “South Bend Police Tapes” have hung like a storm cloud over

this community. Important principles are at stake. The parties have been tenacious; the lawyers

masterful. Even after this decision, while it is an important step, the cloud remains.

It is said that the truth will set us flee. But sometimes the truth that is ultimately

uncovered is not what was expected. There are undoubtedly those who claim to know, or think

they know, what is on the Tapes. The Court has no idea. The undersigned judge has not listened

to any of the Recordings. A11 that has been learned comes from in—court testimony and public

filings.

But that testimony and those filings have yielded some important revelations. For

example, the evidence has disclosed the names of some people, a few of them prominent, who

are n_ot on the Tapes. Further, the uncontroverted testimony was that the Tapes were provided to

the FBI and no criminal charges were filed. No one was ever fired, demoted, or disciplined in

any way because of the contents of the Tapes. There has even been evidence suggesting that

there were some pre-existing personal conflicts among some of those involved in this

controversy.

After giving all of this careful consideration, it seems likely that the contents of the Tapes

are important. On the other hand, it seems far from certain that the Tapes are the bombshell they

have been made out to be. The Court strongly encourages everyone involved to once again make

a concerted effort to resolve this conflict and lift the cloud that has stubbomly lingered over this

community for so long.

11



Copies of this Order and Judgment sent to all counsel of record by E-Notice.

so ORDERED this /'_0+_/l day ofMay, 2021. - -

MAW
S/teven L. Hdétetler, Special Judge

St. Joseph Circuit Court

Distribution:

Clerk

A11 counsel of record
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